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Sir: 

For the reasons set forth herein, Applicants submit that the Office Action 
dated November 5, 2007, is a premature final rejection, and respectfully request 
withdrawal of finality of the rejection. No fees are believed to be required for this 
request, however, if any fees are deemed necessary, please charge said fees to 
Deposit Account No. 12-2424, but not to include the payment of any issue fee. 
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Applicants will address the substantive assertions made in the outstanding 
Office Action dated November 5, 2007, separately. The purpose of this paper is to 
request withdrawal of the Examiner's holding of finality of the rejection. 
Reconsideration of the holding of finality in view of the following Statement of Facts 
and the following Remarks is respectfully requested. 

Statement of Facts 

The most recent substantive Office Action mailed by the U.S. Patent and 
Trademark Office in the present case is an Office Action dated November 5, 2007. 
The Office Action dated November 5, 2007, asserts a rejection of claims 134, 249, 
269 and 292, inter alia, under 35 U.S.C. §102(e) as being anticipated by U.S. Patent 
No. 6,371,988 to Pafford et al. (hereafter "Pafford"). This is a new rejection of 
these claims. Specifically, while other claims have previously been rejected as 
being anticipated by Pafford during the course of prosecution of this case, claims 
134, 249, 269 and 292 have never before been rejected as being anticipated by 
Pafford. Moreover, Applicants did not file any amendment or information 
disclosure statement which necessitated the new ground of rejection. Despite 
asserting a new ground of rejection, the outstanding Office Action was made final. 

Remarks 

Applicants submit that the finality of the outstanding Office Action dated 
November 5, 2007, is improper. In this regard, MPEP §706.07 instructs: 
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Under present practice, second or any subsequent actions on the 
merits shall be final, except where the examiner introduces a new 
ground of rejection that is neither necessitated by applicant's 
amendment of the claims nor based on information submitted in an 
information disclosure statement filed during the period set forth in 
37 CFR 1.97(c) with the fee set forth in 37 CFR 1.1 7(p). (emphasis 
added). 

In the instant case, the rejection of claims 134, 249, 269 and 292 as being 
anticipated by Pafford clearly differs from any previously-asserted grounds for 
rejecting these claims in any prior Office Action in this case, and therefore 
Applicants submit that it constitutes a new ground of rejection of these claims. 
Moreover, Applicant has not filed any amendment(s) or information disclosure 
statement(s) which necessitated this new ground raised in the outstanding Office 
Action. Accordingly, the finality of the November 5, 2007 Office Action is 
improper. 
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Closing 



In view of the above, Applicants respectfully submit that the holding of 
finality in the outstanding Office Action is premature, and respectfully requests 



withdrawal of finality of same. 



Respectfully submitted, 

Rv: <^&1? % 

Gregory B. Coy 
Reg. No. 40,967 
KRIEG DeVAULT LLP 
One Indiana Square 
Suite 2800 

Indianapolis, IN 46204-2079 
Tel.: (317)636-4341 
Fax: (317)238-6371 
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